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NOTE AND COMMENT. 



Revocabiuty of Licenses— The Rih,e of Wood v. Leadbitter. — That a 
mere license purporting to create in the licensee a new right or privilege is 
revocable at law at the will of the licensor seems to have been definitely 
settled in England by Wood v. Leadbitter, 13 M. & W. 838 (1845). It was 
there held that the plaintiff who had entered the close of the defendant's 
master after the purchase of a proper ticket could be forcibly ousted, notice 
having been first given that 'he should leave. The only remedy open to the 
ousted ticket holder — in law at least — no excessive violence having been used, 
is to sue for breach of the contract. The rule of Wood v. Leadbitter has 
been almost uniformly followed by the American courts. Homey v. Nixon, 
213 Pa. St. 20, no Am. St. Rep. 520, 1 L. R. A. (N. S.) 1184; Meisner v. 
Ferry Co., 154 Mich. 545; W. W. V. Co. v. Black, 113, Va. 728, 75 S. E. 82; 
Shubert v. Nixon Co., 83 N. J. L. ior, 83 Atl. 369; Taylor v. Cohn, 47 Ore. 
538; Collister v. Hayman, 183 N. Y. 250; People v. Flynn, 189 N. Y. 180;, 
Buengle v. Amus. Assoc, 29 R. I. 23, 14 L. R. A. (N. S.) 1242; Marrone v. 
Jockey Club, 227 U. S. 633. The tickets in Wood v. Leadbitter and the cases 
referred to above were mere licenses uncoupled with any interest whatever 
and did not serve to create in the purchasers any interest in land because not 
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under seal, or because of the nature of the privilege conferred, or 'both. In 
equity the licensee's rights perhaps may be more secure, depending, it would 
seem, upon the nature of the privilege and the circumstances. Some licenses, 
for instance, could in equity be specifically enforced by requiring the execu- 
tion of a proper deed, as in Duke of Devonshire v. Eglin, 14 Beav. 530, or 
what in general effect would be the same thing, their revocation could be 
enjoined. But would equity specifically enforce all licenses or enjoin their 
revocation ? 

In Hurst v. Picture Theatres, Ltd. [1915] 1 K. B. 1, the English Court of 
Appeal in effect does away with the rule of Wood v. Leadbitter. The cases 
arose out of facts essentially the same, and the actions were similar in nature, 
being for damages for assault and false imprisonment. In the Hurst case 
Buckley, L. J., and Kennedy, L. J., agreed in supporting a judgment for £150 
for the plaintiff, on the ground that since law and equity are adminstered 
since the Judicature Act in the same court in the same proceeding, the legal 
rule of Wood v. Leadbitter must give way to the equity rule. Indeed Buck- 
ley, L. J., goes further, and would arrive at the same conclusion on the theory 
that the license to go into a theatre and remain was coupled with a grant of 
a right to see the exhibition, and therefore irrevocable. PhillimorE, L. J.» 
dissented on what seem reasonable grounds. 

If the ticket holder had such a right that equity would interfere to prevent 
his being put out, then it would seem entirely sound that a court proceeding 
under the Judicature Act or under our Codes of Civil Procedure should 
refuse to consider such person a trespasser even after notice to get out. 
The fundamental question would seem to be : Is the contract entered into by 
the purchase of the ticket such a contract as equity will enforce directly by a 
decree for specific performance or indirectly by an injunction against its 
breach? The contract specifically enforced in Duke of Devonshire v. Eglin, 
supra, was clearly of that sort, for the privilege was in the nature of a 
recognized interest in land, an easement. So, too, in Frogley y. Earl of 
Lovelace, John. 333, relied upon in the Hurst case, where the privilege was in 
the nature of a profit. Now it seems clear that the privilege to enter into 
and remain in a theatre to witness an exhibition or performance is not in the 
nature of any of the recognized interests in land, neither an easement, profit, 
or lease, the only interests necessary to be mentioned. There is no dominant 
estate, no claim of right to take any part of the soil or produce thereof, and 
no portion to which the patron is entitled to exclusive possession unless it be 
in the case of a ticket for a reserved seat, as to which see Ferguson v. Chase, 
28 Wash. L. Rep. 797 ; Drew v. Peer, 93 Pa. St. 234 ; Homey v. Nixon, supra. 
But more fundamentally even than that, as expressed by Mr. Justice Holmes 
in Marrow v. Jockey Club, supra, "The ticket was not a conveyance of an 
interest in the race track, not only because it was not under seal but because 
by common understanding it did not purport to have that effect." 

Of course it is true that equity will enforce specifically contracts other than 
those purporting or looking to the creation of interests in land. But do the 
contracts that arise upon the purchase of tickets have those attributes con- 
sidered by equity as prerequisite to equitable protection? Equity certainly 
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will not order specific enforcement of all contracts, nor will equity interfere 
by injunction to stop the breach of all contracts, however valid they may be. 
Unquestionably the decision in the Hurst case would meet with popular 
approval. It does strike one as unjust — even though perhaps perfectly legal — 
that after one has purchased a ticket to attend a theatre and has taken his 
seat he should be subject to expulsion at any time for a had reason or no 
reason at all and then be limited to an action merely for the breach of the 
contract with the very limited damages recoverable under such circumstances, 
a remedy which under our cost system is really no remedy at all. Perhaps 
the remedy should be considered as entirely inadequate within the meaning 
of that expression as a prerequisite to equitable protection. R. W. A. 



Jurisdictional Facts. — The advance sheets of the Northwestern Re- 
porter for January 29th, 1915, contain two cases in which a supreme court 
declared proceedings that had been carried through to judgment void (not 
merely voidable) because of the lack of a fact which the supreme court re- 
garded as jurisdictional, (Sandusky Grain Co. v. Sanilac Circuit Judge 
(Mich. 1915), 150 N. W. 329 and Bombolis v. Minn. & St. L. R. Co. (Minn. 
1914), 150 N. W. 385), and another case in which the court was equally di- 
vided as to whether the essential facts appeared (Fisher et al v. Gardnier 
et al. (Mich. 1915), 150 N. W. 358). Of course, it was not suspected by 
anyone when any of these cases was on trial in the first instance that there 
was any question as to jurisdiction, nor was there doubt that the judgment 
when rendered was valid and concluded the controversy; and in every one 
of them, as in nearly all such cases, relief from any real hardship could 
have been had by direct proceedings to vacate the objectionable judgment. 

It is believed that this particular weekly issue of the advance sheets is 
by no means extraordinary, but rather typical. If there be any way of 
avoiding this continuous miscarriage of justice that is bringing our courts 
into common disrepute, and persuading people it is better to settle their differ- 
ences elsewhere, it should be discovered and applied; and before accepting 
it as a necessary evil we should be thoroughly satisfied that it is necessary. 
If it be said, "let lawyers conform to the law;" the answer is that the law- 
yers are not the greatest sufferers, nor does experience indicate that a rem- 
edy is to be had by disregarding the prior proceeding on collateral attack. 

Let us first see what facts are necessarily and admittedly jurisdictional; 
and the result of the analysis may help us to see whether the evil has not in 
considerable part come from holding facts to be jurisdictional which by their 
nature are not so. It is believed that the following are the facts and the only 
facts that are generally admitted to be jurisdictional, and the only facts that 
are by the exigencies of the case required to be treated as jurisdictional. To 
add to the list unnecessarily multiplies disaster without corresponding ad- 
vantage. The list follows: (1) A court de facto (2) called to action in the 
premises (3) by the parties affected on the one side, and (4) possession of 
the thing affected, by seizure or its equivalent, and such indirect substituted 
notice to all persons liable to be adversely affected by the judgment as is 



